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THE COURT: Thank you counsel. Now, this 
defendant has pled not guilty. The Government had 
the burden of proving his guilt beyord a reasonable 
doubt with respect to each element of the crimes 
he's charged with committing. This burden never 
shifts throughout the trial. A defendant does not 
have to prove his innocence, he may not submit any 
evidence at all. The presumption of iinocence remains 
with the defendant throughout the trial and must be 
considered by trou in your deliberations. A reasonable 
doubt means that doubt sufficient to cause a prudent 


person to hesitate to act in the most imnortant affai 


7 
oat 
“i 


of his and her life. A reasonable doubt must result 
from the evidence submitted or their failure to produce 


evidence. 


(Continued on next pace.) 
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Finding d« fendant guilty of committing a drug 
offense + subjecting him to the possibility of 


penalties i: a serious matter and you will consider 


this in determining whether there is a reasonable dovb¢. 


And nevertheless if you are convinced at the end of 
your deliberation that the Government has proven th 


defendant guilty beyond a reasonable doubt you shou 


find him quilty and not be swayed by any consideration 


of sympathy. In this case the aefendant is charged 
with two counts or crimes. Each must be separately 
considered by you. You may find him guilty of both 
or not guilty of both or guilty of one and not guil 
of the other. Each has to be separately considered 
First count, the charge reads as follows: On or 
about the sixth day of September, 1976, within the 
Eastern District of New York the defendant did 
knowingly and intentionally import into the United 
States from Bangkok, Thailand, approximately 6.1 
kilograms of heroin. The Schedule 1 narcotic drug 
controlled substance thereby violating Section 952 
Title 21 of the United States Code which reads as 
follows: It shall be unlawful to import into the 
United States or anyplace outside thereof any 
controlled substance of Schedule 1 of this chapter. 


It states that anyone knowingly or intentionally 
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importing or exporting -- in this case only importing +- 
such a controlled substance shall be guilty of a 
crime. In order to fine him guilty of the violation 
as charged. You must find that he did import into 
the United States a controlled substance. feroin-is 
a substance listed in Schedules as a controlled drug. 
If the defendant did import that drug then you have to 
decide whether he did so knowingly and intentionally. 
A person does not do an act knowingly if his behavior 
is the result of a mistake or neglicence or any other 
innocent reason. 

If you find that the defendant acted intention- 
ally ycu must find that he acted voluntarily and with 


the specific intent to do something the law forbids 


that is to say that he specifically intended for that 


purpose of importing heroin into this country. 


The fact of his knowledge may be established 
by directed circumstantial evidence as any other fact 
in the case. Knowledge may be proven by the defendant's 
conduct as well as by his testimony on the stand since 
we have no way of looking directly into the person's 
mind. 

Obviously the critical facts for this case is 


whether this defendant knew there was heroin in that 


pedestal. The defendant has testified that he has no 
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such knowledge. One may not willfully and intentional 


remain ignorant of a fact important and material to 
his conduct in order to escape the consequences of 
the credible law, 

If you tind from all the evidence beyond a 
reasonable doubt that the defendant believed that he 
had heroin in that pedestal so that he can say, but 
he consciously avoiding confirming that there was 
heroin in it so if apprehended he could say he did not 


know there was heroin in that pedestal you may treat 


this deliberate avoidance of positive knowledge as the 


equivalent of knowledge. In other words you may find 


the defendant acted knowingly if you find either that 
he actually knew that the pedestal contained heroin or 
that he deliberately closed his eyes because he had 


every reason to believe it was a fact. 
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What I would like to emphasize, ladies and 
gentlemen, is the requisite knowledge cannot be 


established by testimony demonstrating either neqli- 


The defendant if he acted knowingly and intentionally 
is not excused from guilt because he himself did not 
cause the heroin to be sent from Thailand into the 
United States. That is that somebody else actually 


Shipped it or because he was acting for another 


gence or even foolishness on the part of the + 
| 
| 
' 
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arranging to receive it in this country. Whoever 
commits an offense against the United States or aids, 
abides, comnands, induces or cures its commission 
punishable at the principal. This means if you find 
the defendant was knowingly and willfully atding and 
abotting another person in the commission of a crime 
in importing heroin and he did so purposely he's as 
guilty as if he was solely responsible for planning 
and executing the entire scheme, 

The second charge reads as follows: On or 
about the first day of October 1976, the exact dates 
aren't critical, the defendant did knowingly and 
intentionally possess with intent to distribute a 
quantity of heroin in violation of the laws. And the 
second provision shall be unlawful for any person 
knowingly or intentionally of knowingly and 
intentionally to possess with intent to distribute a 
controlled substance. 


wea a cate fe ios is as en as ae 
Ow, ACYOIN as I said is a controlled substanc« 


There are three clements to the crime. First that 
the defendant did in fact possess heroin. Now, the 
word possession means not enly physical possession th 
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way 1 possess these glasses, but also means dominion 
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and control of the drug. Such as the defendant could 
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agents. If, for example, he had the power to have 


the trucker move them or an agent move it and say 
here, you move them from here to here then he would 

be in constructive possession of those goods. This is 
constructive company possession of the furniture in 
your house cven though you're not here with the 
consent of your spouse. 


Of course to take the furniture and move it 


to another place. It is not necessary for the | 
Government to prove that the defendant tcok physical 
possession from that he actually embraced it in and 
put it in his arms or pocket. 

Proof of constructive possession is enough. 
Second, you must find the defendant beyond a reasonabl« 
doubt that he knowingly and intentionally possessed 
the heroin. He possessed it not knowing it was 
heroin and it was just by accident then it was not 
possession. 


Now if you find that he distributed the heroin 
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willfully the word distribute means to deliver, that i 
is to transfer to another person a gist or sale or 
anything else. You give it to somebody else and then 
he has the possession of distributing. It doesn't 
make any difference if it is going to be sold or 


given away. Transferred to somebody else ad a 
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possession. YOu are going to have to weigh the 


evidence you heard carefully. You are the sole judges 
of the credibility of the witnesses. The assumption 
that a witness will tell the truth may be dispelled 
by the appearance and conduct of the witness on the 
stand. The manner in which the witness testified. 
The character of the testimony. The contrary evidence 
if any or contradictory. 

Consider each witness' intellicence, his motive 


his state of mind, his partnership in prosecution or 


defense of the case. The demeanor and manner of 


12 | testifying on the witness stand. The relationship 
| 
13 each witness bears to each side in the case. The 
i : ; 
4 | manner in which the witness might be affected by the 
l 
i 
“i verdict and also the extent to which the witness is 
| 
16 | contradicted or supported by the other evidence in the 
7 | case, 
| 
18 | Don't give any greater weight or credibility 
19 | to a witness merely because he happens to be an 
| 
20 | employee of the Government. His testimony is to be 
21 | considered the same way you would consider anybody 
22 | Glse's testimony. The defendant was a competent 
| 
23 | witness. He voluntarily took the witness stand, 


24 | although, he could not be compelled to do so. His 
| testimony should not be disbeclieved soley becau 
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is a defendant. Obviously, it should not be 


disbelieved soley because he's a foreigner. That 
should not enter into your deliberations. He should 
be treated exactly the way an American citizen would 
be treated in this Court or the way you would like to 
be treated in a foreign court. You may rely upon his 
testimony or so much of it as you believe. You may 
however in weighing his testimony considering the fact 
he has a vital interest in the outcome of this trial 
and you can consider his prior statement in assessing 
his credibility. 

If you believe a witness has willfully sworn 
falsely to you you can ignore bis testimony completely 
or accept part of it or reject part of it if you 
think he lied. Your recollection of the Government, 
if you want any of the testimony read back we will 
try to get it. It's still on these tapes, however, 
it's not typed up, but we will try to get it. You 
really don't need it so far because it is difficult 
to get it out of that machine. You want any or all 
of the exhibits we will send them in. I don't want 
to send in the narcotics for obvious reasons. 

If you want to look at the narcotics you will 
have to come out. Each of you of course is entitled 


to your own opinion. You should consider each other's 
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opinions carefully. Listen politely and fully to each 
other. Don't hesitate to change your opinion if you 
think somebody else is right and your're -right, but 
in the ultimate analysis you have to make your own 
decision. 

You want any further instructions on the law 
send in a note and I will try to be of help to you. 


The verdict has to be unanimous. You come in with 


two verdicts, guilty or not guilty on Count 1. The 


importation count. Guilty or not guilty on Count 2, 
the possession with intent to distribute. 

Your oath sums up your duty and that is not 
fear or favor, that you will well and truly try the 
issues between the parties according to the evidence 
you heard and the law as I've explained it to you. 

Does counsel want to see mc at the side bar? 

MR. CORBETT: There is no need for the defense. 

MS. AMON: No need. 

THE COURT: All right, swear the marshal please. 

(The Court Clerk swears in the marshal.) 

THE COURT: Retire in the jury room please. 

(whereupon the jurors leave to deliberate at 
1:05 p.m.) 

THE COURT CLERK: A note from the jury marked 


as Court Exhibit 3. 


